IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CP-02436-COA

JEROLD WAYNE SMITH

V.

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE:

COURT FROM WHICH APPEALED:

ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:
DISPOSITION:

MOTION FOR REHEARING FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

10/17/2003

HON. KATHY KING JACKSON
JACKSON COUNTY CIRCUIT COURT
JEROLD WAYNE SMITH (PRO SE)
OFFICE OF THE ATTORNEY GENERAL
BY: SCOTT STUART

ANTHONY LAWRENCE

CRIMINAL - POST-CONVICTION RELIEF
MOTION TO CORRECT RECORD DENIED
APPEAL DISMISSED: 10/11/2005

BEFORE KING, C.J., IRVING AND BARNES, JJ.

IRVING, J., FOR THE COURT:

PROCEDURAL HISTORY AND FACTS

1. On September 23, 2003, Jerold Wayne Smith filed anapplicationinthe Circuit Court of Jackson
County to correct the record regarding his 1975 conviction of aggravated assault. He sought an order

correcting the record to reflect that he was not represented by counsd when he was convicted and

sentencedin1975.1 Thecircuit court, finding that it had previoudy denied such amotion by Smith, denied

!Attached to Smith's“ Applicationto Correct Record” is an affidavit from David Barnett attesting
that Barnett did not represent Smith in Smith’s 1975 aggravated assaullt trid.



themotionas meritless. Smith gppedls, asserting thefollowing issues: (1) whether these proceedings should
be controlled by Missssippi Code Annotated section 99-39-1, or by the procedures exising when Smith
firg sought a transcript of his trial proceedingsin 1976; (2) whether Smith’'s claims should be exempted
fromthe State’ stime and procedural barsunder Mississppi Code Annotated sections 99-39-5(2) and 99-
39-23(6); (3) whether the court erred by denying Smith’ s gpplicationto correct record without congdering
hisnew evidence or holding an evidentiary hearing; (4) whether the court erred by rdying on null and void
evidenceto deny Smith’ sapplicationor, by finding that the court lacked jurisdiction, and (5) whether Rule
60(b) of the Missssippi Rules of Civil Procedure is applicable.
2. Because we lack jurisdiction, we dismiss the gped.
STANDARD OF REVIEW

113. Our standard of review of atrid court's denid of pogt-conviction relief iswdl settled.  “When
reviewing alower court'sdecisonto deny a petitionfor post-convictionrdief, [wewill] not disturb the trid
court's factud findings unless they are found to be clearly erroneous. However, where questions of law
are raised the gpplicable standard of review is de novo.” Brown v. State, 731 So. 2d 595, 598 (16)
(Miss. 1999) (citing Bank of Miss. v. S Mem'| Park, Inc., 677 So. 2d 186, 191 (Miss. 1996)).

ANALY SIS AND DISCUSSION
14. It is not necessary that we address each issue raised by Smith, for, as discussed below, wefind that
the trid court did not have jurisdiction to consider Smith's application for correction of the record.
Therefore, this Court also lacks jurisdiction.
5. Apparently recognizing that the procedural bars contained inMississippi Uniform Post-Conviction

Collaterd Rdief Act (Mississppi Code Annotated sections 99-39-1 through 99-39-29 (Rev. 2000)) are



fatal to his chance of obtaining appellate review of the denid of his gpplication, Smitharguesinhisfirst issue
that his gpplicationto correct the record should not be considered under the provisons of the act, because
in 1976, he sought a copy of histrid transcript, and the trial court never ruled on hisrequest. He says that
request was ultimately passed to the court’ sinective filesin1978. Smith contends that the passing of that
request to the files had the effect of either talling the three-year statute of limitations or leaving the matter
pending. In ether event, Smith argues that he should not be procedurdly barred from appellate review.
We disagree.

T6. Even if Smith's 1976 application or motion for a transcript of his trid proceedings could be
considered astalling the three-year statute of limitations ( whichit does not), his current application, aswe
discussbeow, isdill procedurdly barred. In fact, there are severd barswhichpreclude our consideration
of his gpped.

17. Firgt, Smithhad no andingto file the applicationinthe tria court snce he was not in custody under
his 1975 sentence for aggravated assault when hefiled hisagpplication. Miss. Cobe ANN. 8§ 99-39-5(1)
(Supp. 2004). Whilethe record does not reflect when Smith was released from incarceration on the 1975
sentence, it is clear that he was not in custody under that sentence on September 23, 2003, the day he filed
his application to correct the record.

T8. Second, evenif Smithhad standing to file the current gpplication, heis dill procedurdly barred from
doing 0. He filed his current applicationtwenty-eight years after he was convicted and sentenced for the
1975 aggravated assault. An inmate has three years following his conviction to file a motion for post-
conviction rdief. However, snce Smith’'s 1975 conviction occurred prior to the enactment of the

Missssppi Uniform Post-Conviction Collateral Relief Act, he had three years from the effective date of
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the act, or until April 17, 1987, to file his motion or gpplication for post-conviction rdief.? Miss. Cobe
ANN. 8 99-39-5(2) (Supp. 2004).

T9. Smithalsomantainsthat he is exempted fromthe three-year statute of limitations set forthin section
99-39-5(2) because of an afidavit, dated November 19, 1997, from David Barnett which states that
Barnett never represented Smith.  Smith maintains that Barnett’ s afidavit is newly discovered evidence,
not reasonably discoverable at trid, which would have caused a different result in Smith’s conviction or
sentenceif it had been introduced & trid.

910. Newly discovered evidence, not reasonably discoverable at the time of trid, which is of anature
that probably would have caused a different result in the conviction or sentence, is an exception to the
three-year statute of limitations set forth in section 99-39-5. Miss. Cobe ANN. 8§ 99-39-5(2) (Supp.
2004). Assuming arguendo that Barnett did not represent Smithduring Smith’s1975 trid for aggravated
assault, thisfact does not qudify as newly discovered evidence. Surdly if Smith was present for his 1975
trid (and he does not dam that he was not), he knew then that he was ether not represented by an
attorney, represented by Barnett, or represented by another attorney. Therefore, notwithstandingBarnett’ s
affidavit, Smith is not entitled to an exemption from the three-year bar.

11.  Moreover, even if Smith qudified for an exemption from the three-year bar because of newly
discovered evidence, his application would still be barred by the successve writ bar provided in section
99-39-23(6). Smith admitsin his gpplicationthat this very same issue was presented to the trid court, via

amotion for post-conviction relief in 1994, and the trid court rejected his contention, finding instead that

2 The Mississippi Uniform Post-Conviction Collateral Relief Act became effective April 17, 1984.
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Smith was represented by David Barnett during Smith's 1975 trid.  Smith further admits that the trid
court’ s1994 decisionwas apped ed to the Missssppi Supreme Court and wasaffirmed in an unpublished
opinion. Therefore, snce Smith has filed a prior motion to correct the record, his current application
condtitutes a successive writ which is prohibited by Mississippi Code Annotated section 99-39-23 6)
(Supp. 2004).

f12. Thereisno need for usto consder any of Smith’ sother issues, as we find that his gpplication to
correct the record was subject to review under the Missssppi UniformPost-Conviction Collaterad Relief
Act. Therefore, based on the foregoing discussion, we dismiss Smith’ sgpped for lack of jurisdiction. The
trid judge had no jurisdictionto hear Smith’ ssecond applicationfor post-convictionrdief, and we acquired
none.

113. THISAPPEAL ISDISMISSED FOR LACK OF JURISDICTION. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO JACKSON COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



